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Purpose of the Brown Act

To guarantee the public’s right to attend and
participate in meetings of local legislative
bodies.
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Purpose of the Brown Act

“The people, in delegating authority,
do not give their public servants the right
to decide what is good for the people to
know and what is not good for them to
know. The people insist on remaining
informed so that they may retain control
over the instruments they have created.”

(Cal. Gov. Sec 54950)
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CA Constitution Art. 1, sec.
3(b)(1)

The people have the right of access to
information concerning the conduct of the
people’s business, and, therefore, the
meetings of public bodies and the writings
of public officials and agencies shall be
open to public scrutiny.

(approved by the voters Nov. 3, 2004)
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Goal of the Brown Act

* Promote transparency and public trust
through:

* Public Access to Meetings

* Public Attendance and Participation in
Meetings

* Open Deliberations and Action
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Brown Act: Basic Prohibition

* Legislative body members may not hold a
meeting when a majority of them, at the same
time and place “hear, discuss, deliberate or
take action on” an item within their subject
matter jurisdiction unless it is properly noticed
and held

* Includes technological devices and means —
calls, texts, e-mail /
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“All Meetings of...”

"Meeting"” includes any gathering of a majority of
the members of a legislative body at the same
time and location to hear, discuss, deliberate,
or take action upon any item which is within its
subject matter jurisdiction.

§ 54952.2(a)
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What is a Meeting?

ihearing, discussing,
deliberating, OR taking action

Action does not have to be
taken!
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Brown Act: What Is Permitted

e Individual contacts/conversations

between a member and another person.
Gov't Code 54952.2(c)(1)

* Individual expression of an idea

* One-way informational communication to
members of legislative body

ONE
OR

WAY
h
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Committees

An advisory committee composed solely of
board members but less than a quorum of the
board is not subject to the Brown Act, unless:
* |t Is a standing committee that has
continuing subject matter jurisdiction;
or

* |t has a meeting schedule fixed by
formal action of the council or board.

§ 54952(b)
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Committees

* Ad Hoc Committees are not Standing Committees

* Do not have a continuing subject matter
jurisdiction
* Do not have a fixed meeting schedule

« Can meet privately — are not required to comply
with the Brown Act

 Limited in scope
* Advisory in nature
* Report back to the Legislative Board
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Standing Committees

 Attendance by Other Board Members
May Attend “only as observers”
54952.2(c)(6)
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Committees of the Whole

* Not addressed expressly in the Act
* [f more than a quorum is presentitis a

meeting of t

ne Board

» Special subj

ect matter discussion

e Useful when the board wishes to focus
on specific matters at specific meetings
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Dual Noticing — Joint Meetings

» Board Meetings with other Legislative
Bodies — Notice Both meetings

* Must comply with all Act requirements

« Can be done on one or on separate
agendas

* Must be held within one of the entities
* Board “Committees of the Whole”
» Special meeting v. regular meeting
* Scope of meeting
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Teleconferencing

* Agenda notice

* Must list and then must post notice at
all teleconferencing locations

* Accessibility to the Public

 Location of members — at least a quorum
must be within the Agency’s Jurisdiction

* All votes must be by Roll Call
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Serial Meetings Prohibited

* Daisy Chain

— Member A contacts Member B, and Member B contacts
Member C, and so on, until a quorum has been
involved.

 Hub and Spoke

— An intermediary -- such as a member of a student
organization-- contacts at least a quorum of the members to
develop a collective concurrence on action to be taken by the
legislative body.
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Serial Meetings

€4 Key Point: Serial meetings are prohibited

= “A majority of the members of a
legislative body shall not...use a series of
communications of any kind, directly or
through intermediaries, to discuss,
deliberate, or take action on any item of
business that is within the subject matter
jurisdiction of the legislative body.”

§ 54952.2(b)(1) t
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Technology-Based Meetings

Use of e-mail or other
technology/mediabya =
majority of a legislative s e

=4

body to discuss, TR
deliberate, or take action = & -emvses
on items within the

body’s jurisdiction

violates the Brown Act.




Brown Act: Technological Devices

* During a Board meeting, 3 of 5 members
frequently look down into their laps. A local
blogger later asks if they violated the Brown
Act by sending texts or e-mails to each
other about agency business.

-

* \Was the Brown Act violated?

* Yes, if concerned public business
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Meeting Documents

* The public has the right to review agendas and other
writings distributed to a majority of the Council (except
for privileged documents).

§§ 54957.5(a), (b), (d)

« Writings distributed during a meeting must be made
available for inspection:

« at the meeting, if prepared by the agency or a
member of the Council, or

- after the meeting, if prepared by some other
person.

§ 54957.5(c)
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Public Agencies Are Connecting

* Public agencies are increasingly trying to
use social media

 Easy, efficient, and low-cost way to
communicate with residents

* Wide range of uses

* May reach residents where other forms
of media do not or cannot
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Why Use Social Media?

Increase transparency in
government

Publicize events and projects
Quickly distribute information

Re_d_uce costs; increase
efficiency

Solicit policy feedback
Encourage civic engagement

Improve relationships with
community

Foster information sharing
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Brown Act: Improper Twitter
14 - J)
M eetl n gs ? Four different users

. techlgnr]!ibrarg @cathyjo IoI..x;_rue. lw)as hoping someone “retweeting” and responding tO
would have the magic answer for me | . .
L bt o i s one other user, in a series of
cathyjo @technolibrary LOL your blog post hasnt really shed I R
i" any light on the dilemma-just painted a brighter picture of Com ments a nd Opl n |OnS .

the conundrum
about 6 hours ago from web ply to technolibrary

booklover472 @D)345 With Nook, you can read ePub files

el (free checkouts from my library), pdf files, read ENTIRE books - Brown Act VIOIatlon?
i in B&N, loan books to other devices
ibout 9 hours ago from TweetDeck in reply to DJ345

I_ technolibrary = @cathyjo wrote a blog post about that the H"-
other day..which way? http://bit.ly/4l4tm5 = Ind IVId u al CO ntaCtS?
about 10 howrs ago from web in reply to cathyjo
DJ345 @booklover472 What, in particular, do you like about
he Nook? H H H
o - Daisy Chain Meeting?

booklover472 @cathyjo Have been reading about Kindle,

Mook, and Sony eReader - the Nook has the edge for me - . . .
‘ Dn:u! bu-gliw?:kedﬂ?sln etDeck in reply to cathyjo Reply Retweet A Serles Of Seem I ng Iy In noce nt
DJ345 @cathyjo It reminds me of the early videotape player “retweets ’ ’ read In CO nJu nCtlon
wars. You don't want to be stuck with the "Beta." .
L s At i with one another, may reflect
B e i i e e s an improper majority
iy e L discussion on an issue.
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Brown Act in Cyberspace

 Serial meetings in cyberspace are “open and
public”
* Blog/Newspaper/Facebook/NextDoor
comments

* Has the Brown Act been satisfied?

* Race to be first to comment?
* |s "openness” the critical factor?

B e

ks
&

Josh Constine I'm at the SF Embassy
10 minutes ago - Like
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Brown Act in Cyberspace m

* Blog post: Agency seeking new GM

« Comment #1 (board member): We need
someone with great communication skKills.

« Comment #2 (board member): And with a
high degree of technical knowledge

« Comment #3 (board member): Anyone will
be better than the last guy

 Comment #4 (resident): Has the Brown Act
just been violated?
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Brown Act: Best Practices

* Do not hit “reply all,” especially to messages sent
to the entire board

* Do not send message to the entire board

* Do not comment on online posts, especially if
another member of the legislative body already
has

r

STOP REPLY ALL If you could just stop hitting
7 nEMAILS "Reply All" to every e-mail in &€

- your inbox, that'd be great. .
W 5 o
§ \ .
i 3 @

BY REPLYING ALLTO TELL
EVERYONETOSTOP

l .i .k www. BBKlaw.com
. . © 2019 BEST BEST & KRIEGER LLP



QUESTIONS?
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Harriet Steiner, Partner
Best Best & Krieger
harriet.steiner@bbklaw.com
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